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terial was delivered to the agent of the contractor's trustee in bank- 
ruptcy. The trustee at that time expected to complete the contract, 
but, abandoning his intention, expressly relinquished his previously 
asserted rights to the materials. The chairman of the school board, 
which used the materials in completing the building, wrote plaintiff 
that the bill for material had been delivered to them by the trustee 
and that they would not try to evade payment. Held, that regardless 
of whether plaintiff had any right of stoppage in transitu of whether 
there was any express contract, there was an implied agreement on 
the part of the school board to pay for the materials. 

[Ed. Note. — For other cases, see 7 Va.-W. Va. Enc. Dig. 30 1. 1 

Error to Circuit Court, Wise County. 

Assumpsit by the Saxon Lime~& Lumber Company against the 
School Board of Lipps District No. 4 of Wise County. There 
was a judgment for plaintiff, and defendant brings error. Af- 
firmed. 

Bond & Bruce, of Wise, for plaintiff in error. 

Vicars & Peery, of Wise, for defendant in error. 



VICARS v. WEISIGER CLOTHING CO. et al. 
Sept. 20, 1917. 
[93 S. E. 580.] 

1. Vendor and Purchaser (§ 239 (C*) — Bona Fide Purchaser — Pro- 
tection against Judgment Lien. — A bona fide purchaser of land with- 
out notice that a judgment debtor had any equitable interest therein 
was protected against the judgment creditor's lien. 

[Ed. Note. — For other cases, see 13 Va.-W.. Va. Enc. Dig. 39:!. 1 

2. Vendor and Purchaser (§ 244*) — Bona Fide Purchaser — Suffi- 
ciency of Evidence. — Evidence as to fraud upon creditors, not pre- 
sented until 20 years after occurrences referred to and after the 
debtor had been a fugitive from justice for many years, held insuffi- 
cient to support a judgment creditor's lien as against a bona fide 
purchaser. 

[Ed. Note. — For other cases, see 13 Va.-W. Va. Enc. Dig. 602.1 

3. Estoppel (§ 68 (5)*) — Previous Assertion of Title in Another. 
— Plaintiff, having in another action alleged title in defendant's pre- 
decessor and received benefit of such litigation, held estopped to 
deny validity of bona fide sale to defendant under decree in former 
suit so as to enforce a judgment lien. 

[Ed. Note.— For other cases, see 5 Va.-W. Va. Enc. Dig. 283, 288.1 

Appeal from Circuit Court, Russell County. 

Bill by the Weisiger Clothing Company and others against 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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A. M. Vicars. Decree for plaintiffs, and defendant appeals. Re- 
versed and bill dismissed. 

Fulton & Vicars, of Wise, for appellant. 
W . W . Bird, of Lebanon, for appellees. 



FLEENOR v. HENSLEY et al. 
Sept. 20, 1917. 
[93 S. E. 582.] 

1. Trusts (§ 17, 18 (3)*)— Validity of Oral Trusts.— Express trusts 
in real estate created by parol are valid. 

fEd. Note.— For other cases, see 13 Va.-W. Va. Enc. Djg. 266, 
268: 16 Va.-W. Va. Enc. Dig. 1223.] 

2. Trusts (§ 25 (1), 44 (3)*)— Parol Trusts— Sufficiency of Lan- 
guage — Evidence. — A parol declaration of trust in real estate must 
be unequivocal and explicit and established by clear and convincing 
testimony. 

fEd. Note. — For other cases, see 13 Va.-W. Va. Enc. Dig. 269, 275, 
276; 16 Va.-W. Va. Enc. Dig. 1223.1 

3. Trusts (§ 13*) — Validity — Consideration. — Tt was not essential 
to an oral express trust in land purchased by defendant that the pur- 
chase money be furnished by the beneficiary as in the case of re- 
sulting trusts, since it is immaterial from whom the consideration 
is derived to support an express trust, and it need not move from the 
cestui que trust. 

fF.d. Note. — For other cases, sec 13 Va.-W. Va. Enc. Dig. 271.] 

4. Trusts (§ 39*) — Validity— Assent of Cestui Que Trust.— Tt is 
not essential to the validity of an express trust that the beneficiary 
should have had notice of its creation or have assented to it. 

fEd. Note.— For other cases, see 13 Va.-W. Va. Enc. Dig. 272.] 

5. Equity (§ 25*)— Enforcement of Trust -Illegal Purpose.— Eq- 
uity will not enforce a trust created for an illegal or fraudulent pur- 
pose. 

[Ed. Note. — For other cases, see 6 Va.-W. Va. Enc. Dig. 492.] 

6. Trust (§ 371 (5)*) — Enforcement — Variance. — In a suit to en- 
force a trust in land of H. which defendant purchased at a judicial 
sale in trust for H.'s wife and mother, where defendant did not plead 
that the trust was created for the fraudulent purpose of shielding the 
consideration furnished by H. from his creditors, this defense was 
not available, as a court of equity can decree only upon the case 
made by the pleadings, and this is especially true where fraud is re- 
lied on as a defense. 

fEd. Note. — For other rases, see 13 Va.-W. Va. Enc. Dig. 372.] 

7. Trusts (§ 375 (1)*)— Enforcement— Judgment or Decree— Relief 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



